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19 July 1952

OGC HAS REVIEWED.

25X1A

25X1A

MEMORANDUM FOR: Deputy Dirsctor {Administration)
BUBJECTs Betired O0fficers sz Intermittent Consultants

25X1A

_wishes Yo obtain the services of |

for congultation and adviee on national eatimales. The sole
parpose 1s o obiain the benefit of their experience and wisdom in
consideration of problems relating to the national security by the
Senior Panel of the 0ffice of National Estimates, They will perform
ms staff or administrative functions and will be requested fo serve
only at the call of ONE for estimstes requiring theilr consideration.
They vill thus serve on a purely sonsultant basis inbermittently as
requirsd by ONE. For each day on which service of this nature is

d, ONE proposes to compensate | |

in the amount of $50.00, 1t iF egtimated that their services
will be required on an sverage of 10 to 12 days & month. The question
presented i whether therc iz any law or regulation which probibits
service of this nature or, if not prohibited, whether auch service
would in any way impsir their retired status or requirs withholding
::’ W pay for deys on which compengation is received s consuliants

IN. DISCUSSION

On gueations Involving compensation or pay, final authority within
the Oovernacnt is the Comptroller General, subject only to appeal to
the Court of Clalms in specific casea. Of the voluminous of
the Comptroller (eneral on retired officers, only two have been found
which touch directly on the sbove question.

The first concerned the use of officers rstired for disability as
eensultents in the Department of Medicine and Surgery of the Veteranst
Adnindstration, The question was whether such service would constitute
holding a civilien office or position within the meaning of section 212
»f the Ioonomy Act of 1932 which requires an election between civilian
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galaries attached to such offices and retired pay. In 26 Comptrollsr
Genersl 501, the Compt er held thet since the consultants would
not perform or supervise the duties and responsibilities imposed by
1a¥ on the agency, of be under administrative control in the usual
uﬁsg, they would serve in an advisory gapacity only on & fee basis,
snd therefor would not be regarded as holding an naoffice or position®
within the meaninz of those terms as used in the Feonomy Aot.

The second imvolved employment of Rear Admirel G. L. Schuyler,
¥, 5. Navy; Retired, as a congultant on an intermittent basis by the
Atomis Tnergy Commission. The Comptroller Gensral ruled that since
Adwival Sehuyler was employed &t the rate of 340,00 per day when
setually working, with proportionate daductions fron s componsetion
whan not required to work full days, he was paid on & time besis as
distinguished from s fee basis and, therefore, was subject to the
restrictions of section 212 of the Economy Act. However, such
regtrictions were applicable only on such days as he was in receipt
of comperwation for his civillan position, and on those days on which
he received no compensation from his clviliian position, he was entitled
%o receive his I rvebired pay.

In his discussion of the case, the comptroller General discussed
the differsnce between payment when actoally working, on a time besis,
and gmmt on & fea basis for emch consultation or for each day on
which work was performed without regerd to the time gonsumed. In
28 Comptroller General, page 382, he states:

#plgo, it has been held that such a redired

officer, if employed solely in an sdvisory

, ty -~ such as for congultation purposes

; “andﬁudupmtm.mis for each
sush consultation, is not holding & 'civilian
effice or position' within the meaning of
that phrase as used in the said section 212,
snd that by resson thereof such officer is nod
subject to the resirictions contained therein.®

The Comptroller went on to point out that merely designeting retired
sfficers as consultants would not except them from section 212 of the
Bosncmy Act, but that his holding was baged on the proposition that
where the nature of the duties required is purely advisory, generally
performed at infrequent intervals, and the compensation payable
therefor is upon & fae basis, 28 distinguished from a purely time
basis, the status of the employes is not such 3m would constitute
the holding of an office or position within eontemplation of section
212, Be mtateds
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s particilsr one of the enumerated slementis ig
gonsidered as determinstive of the matiers On
the contrary, the sbsence of any cne of auch elements
is sufficient to take & particular case out of the
rale emuncisted in thet deciszion.®

Baped on the languags of that ruling, I discussed the proposal
$o contrect with | |as an intermittent consultand on
& foe basis to advise on military aspects of national estimates with
the Jensral Cownsel to the Comptrolier General on 6 Janmwary 1951.

M, Fisher gaild the proposed srrangement was ciesrly permissible withe
put deduotion of the retired pay if it was for oucasional conference
and collaboration. I thereupon pointed oubt that the servicea of

[ |in this capacity would probably continmue for & con~
#lderable period in the future and asked 1f such continuity of tenure

might be subject to question. Mr. Fisher asked about the frequency - 25X1A
and regularity of consultation. I hed discussed thig with [ |

[ and their best estimate was that| | 25X1A
would be called on for epproximately 10 days consultation per month

at ane, two or three~day periods el & time, MNr. Fimher stated that
in his opinion 10 days sesttered throuzhout the month would be per-
missible whereas 2% would indicate permanent tenure. No indication
was given of vhere the <ividing line lsy.

The erucisl question in this discussion arises in the msaning of
the words which may that the duty required is "generally performed at
infrequent intervals.” No gulde is given in the Schuyler opinlon as to
whether thiz means once every three months or once every threc dayp.

I have an Ainformel opinion from Mr, Fisher that 10 o 12 days & month
zay ba considered as perfomence at infreguent intervals,

This opinion is not bLinding on the Comptroller Ueneral as to any
ulings he might make in the future, but I believe it will serve to
prevent any possidbility of colleotion back for periods of psst service.
The Compiroller flensral will not give advance gpinions on hypothetical
sasen or propesalis for the futures He will look only at facts actually
before hime In mush consideration,; however, I beliecve he would be
strongly influenced by his prier ruling in the Schuyler cese and the
unpffisinl opinion of his General Ceunsel.

I JONB 25X1A

25X1A 1, Thare 18 no legal cbjection to the performance of[ |
| |for services as desired by CIA.

2« Perfurmence of those services willl in mo way impalr their

retirement status.
SEQRET
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3. Beuired psy need not be withheld for days on whieh
gompengatlion is received fyom CIA, subject to possible
modilication by the Comptroller Geaeral of his ewrrent
rulings in regard to a set of facts on which he has not

previoualy ruled,

LAWRENCE R, HOUgTOH
General Coungel

000 /IhHnla
Distritution:

&—}i Addresass 25X1A

L - 0G0
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